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HEALTH AND SPORT COMMITTEE 
 

AGENDA 
 

26th Meeting, 2014 (Session 4) 
 

Tuesday 7 October 2014 
 
The Committee will meet at 9.45 am in the Robert Burns Room (CR1). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 3 in private and whether its consideration of the draft report should 
be taken in private at future meetings. 

 
2. Mental Health (Scotland) Bill: The Committee will take evidence on the Bill at 

Stage 1 from— 
 

Colin Fraser, Mental Health Officer, Glasgow City Council Social Work 
Services; 
 
Beth Hall, Policy Manager, Health and Social Care Team, COSLA; 
 
Dr John Gillies, Chair, RCGP Scotland; 
 
Dr Ruth Stocks, Chair, British Psychological Society Division of Clinical 
Psychology Scotland, British Psychological Society; 
 
Dr John Crichton, Chair, Faculty of Forensic Psychiatry, Royal College of 
Psychiatrists in Scotland; 
 
Derek Barron, Chair, Mental Health Nursing Forum Scotland; 
 
Karin Campbell, Chair (Principal Mental Health Officer, Highland Council), 
Social Work Scotland Mental Health. 
 

3. Health Inequalities: The Committee will consider a draft report. 
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Glasgow City Council Social Work Services 
 

Mental Health (Scotland) Bill 
 
It disagrees with some of the proposals in the Bill which it thinks undermine 
the rights of individuals and seem designed to deal with administrative and 
organisational failings. It disagrees with the transfer and increase on functions 
and duties to MHOs and the increased costs to local authorities. 
 
These include the increase in the length of detention before someone appears 
at tribunal (subsequent reduction in detention doesn’t properly mitigate this), 
changes to the rules and organisations of medical reports and the changes 
around “named persons”. 
 
Do you agree with the general policy direction set by the Bill? 
 
In terms of the general policy direction set by the Bill, we largely agree with 
the March 2014 ADSW response to the consultation on draft proposals for a 
Mental Health (Scotland) Bill, in that there are elements of the Bill which are 
seen to be positive in that they address existing gaps with the Mental Health 
Act.   
 
While the positive elements with the Bill reflect current good practice, there 
are elements of the Bill which raise questions and concerns about the 
practical application of the proposed amendments and the potential impact 
that these may have on service user’s rights and the resources of local 
authorities (where there is proposal to transfer or increase duties of Mental 
Health Officers). 
 
The propositions to further increase the duties and responsibilities of Mental 
Health Officers (MHO), as well as the proposed transfer of some duties 
currently within the remit of Responsible Medical Officers (RMO) continues to 
raise concerns, particularly around the current capacity of the MHO workforce 
and the cost implications to local authorities. 
 
Do you have any comments on specific proposals regarding 
amendments to the Mental Health (Care and Treatment) Scotland Act 
2003 as set out in Part 1 of the Bill? 
 
The proposed amendments to the Advance Statement are welcomed, 
although we would reiterate the ADSW request that consideration be given to 
the introduction of a recommended pro-forma incorporating an advisory note 
to the effect that it requires to be submitted within a specified timeframe 
following completion to be effective and will require to be reviewed annually 
(or where there is a change in circumstances) and that it revokes any 
previous statement.  The inclusion of a requirement to forward a copy of the 
statement to the Commission is welcome; however there are still questions 
about the potential need for 24 hour access to submitted statements for those 
parties that require it. 
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Whilst we broadly welcome the proposed changes in respect of the Named 
Person, in particular the right to opt in/out for those service users who have 
capacity, we have concerns about the rights of those service users who do 
not have capacity and may be discriminated against as they may be left with 
no Named Person who would be able to appeal on their behalf.  We are of the 
strong opinion that the final bill has to ensure that there is clear protection and 
safeguarding of those service users who do not have a Named Person.   
 
Regarding the suspension of orders, we are of the view that the proposed 
changes make no reference to MHO involvement and/or consent in the RMO 
application to extend suspension.  This is specific to the MHO role, and we 
highlight that any suspension arrangements should be part of care plan. 
 
In addition, we feel that clarity is required regarding the upper limit of 
suspension timeframes before extension, as the Bill and associated Policy 
memorandum appear to indicate that a ‘day’ in the 200 day upper limit must 
include overnight.  It was felt that this may make the upper limit redundant in a 
circumstance where a service user is out every day returning to the hospital at 
night.  We feel that a more practical application of the upper limit within 
suspension orders would be to discount any suspension time that was formal 
and supervised (i.e. spent with the clinical team), and count all informal and 
unsupervised time towards the upper limit with a day counted in 4, 8 or 12 
hour blocks rather than an overnight stipulation. 
 
We also noted that, if an extension to the suspension of an order was being 
sought after the 200 days upper limit had been reached, then a variation of 
order should be sought – or some other hearing – with MHO involvement. 
 
We have concerns about the proposed changes to the procedure for 
Compulsory Treatment Orders, specifically the proposal to change the 
automatic period of extension beyond the date that the short term detention 
certificate is due to expire from 5 working days to 10 working days.  We have 
two issues with this.  Firstly, the proposal states that any extension to the 
period of detention in these circumstances would not increase the continuous 
period of detention.  This implies that time would be removed from the end of 
the detention period.  We had concern that this not only implies that the 
detention period is viewed as a “sentence” where time can be “given back”.  
The only criteria for reducing a detention period should be that of service user 
safety with a robust care plan in place. 
 
Secondly, the Bill and the supporting Policy Memorandum strongly imply that 
the driver for this proposed change is to enable more effective administration 
process.  We find it difficult to support a change that would have an impact on 
service user’s rights when the driver appears to be one of administrative 
efficacy. 
 
Furthermore to this, we would question whether the proposed change will 
alleviate the issue outlined in the Policy Memorandum, as there would remain 
a risk that RMOs would continue to submit relevant reports “at the wire”  We 
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feel that making the system better (rather than adjusting potential periods of 
detention would be a more pragmatic and effective approach. 
 
We fully agree with the previous ADSW response in relation to the proposed 
amendment requiring an MHO to submit a written report to the Mental Health 
Tribunal when considering a requested extension to a CTO. 
 
In addition to the above, it was noted that the proposed transfer of 
responsibilities from Health Boards and RMOs to Local Authorities and MHOs 
in respect of medical examinations, which was part of the consultation 
responded to by the ADSW in March 2014 is not included in the draft Bill 
presented here, however we would like it noted that we support the ADSW 
response to this previous proposal. 
 
We agreed with the principle of the proposals in relation to Orders regarding 
level of security, and noted that the 6 month timescale is more realistic to 
identify a suitable hospital on which the Heath Board and Ministers agree than 
the 3 month timescale currently in place.  
We had mixed views on the amendment to the arrangements to transfer of 
prisoners, and the proposed requirement to bring MHO involvement to the 
‘front end’ of the process.  The Bill and Policy Memorandum imply that the 
driver for this amendment is one of consistency, and we were not convinced 
that this is a sufficient reason. 
We also had concerns about the implications on MHO resources, and noted 
the complex arrangements that would need to be in place where the host and 
placing authority were not the same. 
 
Equally, we recognised that MHO role is already involved in this process at 
the “back-end”, and noted that bringing this forward would be reasonable in 
terms of strengthening the checks and balances to safeguard the service 
user.  We would anticipate further clarity and consultation on the application of 
this proposal that recognises the potential complexity and impact upon Local 
Authorities and the MHO resources. 
 
Do you have any comments on the provisions in Part 2 of the Bill on 
criminal cases? 
 
We had no comments in respect of Part 2 of the Bill. 
 
Do you have any comments to make on Part 3 of the Bill and the 
introduction of a victim notification scheme for mentally disordered 
offenders? 
 
We recognised that the introduction of a Victim Notification Scheme in respect 
of mentally disordered offenders is a complex area, however we agreed that 
is right to tackle this. 
As is outlined in the Policy Memorandum, we agree that the rights of the 
victim and the offender have to be carefully balanced where the offender is 
themselves vulnerable. 
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We feel that the proposed amendments don’t provide for adequate 
mechanisms for managing feedback from offenders where they are able to do 
so. 
 
We also feel that the proposed amendments in their current form offer less 
protection to mentally disordered offenders with learning disabilities, and are 
concerned that that there may be potential consequences for not having 
greater clarity about the protection for vulnerable offenders and offenders with 
no mechanism to articulate their views (e.g. destabilising supervising 
arrangements).  
 
In this respect, we felt that high risk people, with minimal control over their 
behaviours, are better protected by the proposed amendments than those 
who have undergone rehabilitation. 
 
We feel that, in terms of the inclusion of mentally disordered offenders in the 
Victim Notification Scheme that lessons could be learned from the existing 
protocols for offenders subject to Multi Agency Public Protection 
Arrangements and that best practice should be informed by victim support 
involvement.  
 
Is there anything from the MacManus Report that’s not been addressed 
in the Bill and that you consider merits inclusion in primary legislation?  
If so, please set out why. 
 
We are of the view that the Bill does not, in its current form, reiterate the ten 
Millan principles about which the McManus Report notes that “there should be 
a clearer statement of the need for the principles to be observed in all matters 
relating to mental health, and not only in those governed by the Act (2003)”. 
 
Do you have any other comments to make about the Bill not already 
covered in your answers to the questions above? 
 
We agree with the previous ADSW response that, while generally positive, 
there are concerns that certain proposals could potentially be discriminatory to 
particular care groups such as those with a learning disability, those with 
capacity issues and mentally disordered offenders in some instances. 
 
Again, we would seek to highlight that proposed further increases to the 
duties and responsibilities of MHO services need to be viewed in the context 
of MHO workforce and workload capacity not being matched by any increase 
in the MHO infrastructure.  This will incur further costs to local authorities 
which need to be considered by Scottish Government.  
 
 
Glasgow City Council Social Work Services 
August 2014 
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The Royal College of General Practitioners Scotland 
 

Mental Health (Scotland) Bill 
 

The Royal College of General Practitioners (RCGP) is the academic 
organisation in the UK for general practitioners. Its aim is to encourage and 
maintain the highest standards of general medical practice and act as the 
‘voice’ of general practitioners on education, training and issues around 
standards of care for patients. 
  
The College in Scotland came into existence in 1953 (one year after the UK 
College), when a Scottish Council was created to take forward the College’s 
interests within the Scottish Health Service.  We currently represent over 5000 
GP members and Associates in Training throughout Scotland. In addition to a 
base in Edinburgh, the College in Scotland is represented through five 
regional faculty offices in Edinburgh, Aberdeen, Inverness, Dundee and 
Glasgow. 
 
Comments 
Mental Health Context 

GPs provide general medical care to patients from cradle to grave. In cases of 
severe and enduring mental illness their psychiatric care is usually undertaken 
by specialist psychiatric services. Increasingly this is undertaken in the 
community when GPs will have continued input into their care. GPs will often 
be the first to refer patients to these services, be called to attend urgently, be 
asked for medical reports and have a role as a patient’s advocate. 

1. Do you agree with the general policy direction set by the Bill? 

 RCGP Scotland approves of the objective of allowing people with mental 
health problems to access proper care and treatment. 

2. Do you have any comments on specific proposals regarding 
amendments to the Mental Health (Care and Treatment) Scotland Act 
2003 as set out in Part 1 of the Bill? 

 The amendments appear reasonable and proportionate. 

3. Do you have any comments on the provisions in Part 2 of the Bill on 
criminal cases? 

 No. 

4. Do you have any comments to make on Part 3 of the Bill and the 
introduction of a victim notification scheme for mentally disordered 
offenders? 

 This scheme appears reasonable but must ensure it does not further 
ostracise people with mental health problems who are attempting to re-
enter society. 

The Royal College of General Practitioners Scotland 
August 2014 
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Royal College of Psychiatrists in Scotland 
 

Mental Health (Scotland) Bill 
 
1. The Faculty of Forensic Psychiatry of the Royal College of 
Psychiatrists in Scotland generally welcome the Mental Health Bill which 
mostly arises from Professor McManus’s review of the civil aspects of the 
Mental Health (Care and Treatment)(Scotland) Act 2003.  Members of the 
Faculty thought that the McManus review could usefully have been extended 
to Forensic aspects of the 2003 Act.  The Bill includes important new 
legislation for mentally disordered offenders but has not had the benefit of a 
thorough examination of the legislation.   
 
2. Part 1 of the Bill generally has amending legislation improving certain 
aspects of functioning of the civil provisions of the 2003 Act.  The particular 
area relevant to forensic practice is section 11 of the Bill which directly arises 
for the Supreme Courts judgement in the RM case.  Appeals against 
excessive security were first introduced as a concept by the Millan 
Committee.  A Faculty member, Dr Maureen Sturrock, was a member of the 
Millan Committee.  There had been substantial policy with regards to mentally 
disordered offenders, not least the Scottish Office policy statement 
1999MEL(5) but there had been a very disappointing implementation of that 
policy.  Scottish Government initially withdrew the excessive security 
provisions of the 2003 Bill but they were put back in by the Parliamentary 
Health Committee as being an essential element to ensure appropriate 
service provision in forensic mental health care.  Unusually the 2003 Act set a 
date for implementation of the excessive security appeals from the State 
Hospital at Carstairs.   
 
A similar issue with regards to the provision of appropriate services for 
mentally disorders offenders occurs now.  Whereas many Faculty members 
would identify that excessive security appeals have been important in driving 
forward the medium secure psychiatric estate (we now have a full national 
provision of medium secure units in Edinburgh, Perth and Glasgow) there is 
very poor development in the low secure estate.  Nationally there is a need to 
provide low secure pre-discharge units for patients requiring complex risk 
management supervisory frameworks in the community - who are on 
extended periods of overnight testing out in the community and do not require 
to return to a medium secure unit meantime.   
 
There is also a need to provide for low secure rehabilitation units where 
patients require day to day close behavioural management to respond to 
challenging behaviour.  Many Health Boards are using the private sector or 
sending patients to England because of lack of appropriate facilities in 
Scotland.  Many areas have well worked out proposals for providing such low 
secure units but in an environment of competing pressures for resources 
Forensic Psychiatry has yet again not been seen to be a priority.  Many 
Faculty members therefore welcome an extension of appeals against 
excessive security to medium secure units as a way to drive forward low 
secure proposals.  Unfortunately uncertainty following the RM judgement has 
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led to something of a planning blight whilst guidance is awaited.  The Faculty 
would encourage explicit extension of the excessive security appeals to 
medium secure units with a date of commencement.  The worst possible 
outcome would be a lengthy period of time waiting for regulations, during 
which there would inevitably be a continuation of planning blight.  The 
regulations will also need to take into account the different characteristics and 
security levels of the three medium secure units and perhaps direction is 
required to harmonise certain aspects of the three units to ensure consistency 
with Scottish Government guidelines for medium security.  
 
It would also be correct to say there is a sizeable number of Faculty members 
who would like to do away all together with excessive security appeals.  
Those colleagues often will come from areas where there is a better provision 
of low secure forensic units.  As a general comment Faculty members would 
welcome any move to expedite excessive security Tribunals in contexts where 
they are very unlikely to succeed.  For example, where there is no evidence 
being put forward that a state of excessive security exists.  The success of 
such an application without supporting expert opinion is very remote yet 
considerable resources are taken up with such appeals.  Overly speculative 
appeals, sometime encouraged by legal agents (who may raise an appeal 
without supporting evidence), can be very stressful for patients and damage 
therapeutic relations – they are not simply pointless but may do harm in 
contravention to the principles of the Act.  Perhaps a mechanism could be put 
in place that such applications could first be considered by the duty MHT 
Convenor before proceeding to a full hearing.  The Faculty is also concerned 
that Scottish Legal Aid Board rules enable doctors without appropriate 
qualifications to provide reports for such cases.  The Faculty has made 
representations to the Scottish legal Aid Board to ask them only to approve 
payments to psychiatrists with relevant qualifications.   
 
3. In terms of part 2 of the Bill on criminal cases this is mostly tidying up 
legislation with regards to calculation of timescales.  This is welcome as there 
have been a number of unfortunate cases where the courts have not kept to 
the correct length of time.  Unfortunately there has been no fundamental re-
examination that the length of a Section 52D is correct at 28 days plus a 
week’s extension.  Essentially the clinical team at the end of that 4 or 5 week 
period must decide whether treatability criteria exist.  Faculty members 
welcome  the proposed extension of the provisions of Section 52D for a 
further period of time in certain cases but 14 days appears completely 
arbitrary – certain members would like the ability to extent this further by a 
second 14 days in cases where it is difficult to establish whether 52g criteria 
exist..   
 
There is also a more fundamental question about the lack of female high 
secure resources in Scotland and any child and adolescent forensic inpatient 
resources to allow for pre-trial patients to be assessed on Section 52D.  This 
has the potential for leading to miscarriages of justice.  There have been 
proposals before Scottish Government for at least the last 10 years about 
designating part of one of the secure schools as having hospital inpatient 
status.  This would allow for children in their adolescence to be properly 
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assessed in terms of their mental health needs prior to trial.  There have been 
very unfortunate cases where this has not been possible or older children 
have been admitted to facilities such as the State Hospital at Carstairs.   
 
There is also an issue with regards to high secure female provision.  With the 
State Hospital at Carstairs closing a male ward there would appear the ideal 
opportunity to revisit the arrangement that high secure female patients are 
transferred to Rampton Hospital in the English East Midlands.  The main 
problem is that remand patients on Section 52 cannot be moved outside the 
jurisdiction.  This creates an inequity for female patients in terms of proper 
assessment prior to trial.  It also creates a potential inequity in that high 
secure Scottish female patients do not have the safe guards of the 2003 Act 
which are generally considered to be superior to those in England. 
There is a further issue with regards to jurisdictional matters with regards to 
the Northern Irish patients.  The State Hospital is the high secure hospital for 
Northern Ireland.  There is no ability for a Northern Ireland remand patient to 
be admitted to the State Hospital at Carstairs (for similar reasons to why 
remand child patients or female patients requiring high security cannot be 
moved outside of a Scottish Jurisdiction).  Northern Irish patients have 
historically been managed at the State Hospital, Carstairs but they have the 
disadvantage that they may have had no period of assessment prior to final 
disposal from the court.  There has already been one case of a patient who 
has successfully appealed his disposal to the court of criminal appeal in 
Northern Ireland.  There are already cases where patients are admitted from 
Northern Ireland who cannot return to Northern Ireland because they now fail 
to meet Northern Irish detainability criteria although they continue to meet 
Scottish detainability criteria.  That matter will get worse if the proposed new 
legislation in Northern Ireland is passed.  The lack of the ability of admitting 
Northern Irish patients under Section 52 creates an inequity and it would be 
timely to reconsider the whole arrangement for admitting Northern Irish 
patients.   
 
If of course the independence vote is passed there would need to be careful 
thought as to the repatriation of Scottish patients in England and the feasibility 
of continuing any arrangement with Northern Ireland.  If the United Kingdom 
continues then there may be a case for considering UK wide legislation 
allowing remand patients to move between UK jurisdictions to allow for 
appropriate assessment. 
 
The Bill creates a new requirement for MHOs to consent to Transfer for 
treatment Directions – prison transfers to psychiatric hospital for treatment.  
We have concern this measure may create unnecessary delay in transferring 
acutely unwell prisoners. The MHO resource is highly variable across the 
country and in certain cases it may be difficult to get an MHO quickly The Bill 
does not specify that the MHO has to see the prisoner, or that they have other 
statutory duties. To avoid wrangles between local authorities as to who should 
provide an MHO it may be worth specifying for the purpose of this aspect of 
the legislation is should always be the local authority in which the prison is 
situated who must provide an MHO.   All areas have out of hours and 
emergency rotas but getting an MHO from another part of the country will 
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cause delay.  We question whether this particular provision is necessary and 
mechanism should be in place for urgent transfer without consent if required.  
It would be inequitable for an ill prisoner to have a delay in necessary urgent 
treatment because their need is to do with their mental health and not 
physical.  Perhaps different arrangements should be in place for those 
prisoners who consent to psychiatric hospital treatment and those who lack 
capacity or object. 
 
4. Part 3 of the Act introduces a victim notification scheme for mentally 
disordered offenders.  Generally this is welcomed by Faculty members who 
have been asking for improvement in how victims are dealt with for at least 
the last 10 years.  The current system is haphazard and lacks consistency.  
We welcome the appointment of the Chair of the Forensic Faculty, Dr John 
Crichton as convenor of the expert group to consider how this part of the Bill 
would be implemented.  That group has been set up by Scottish Government 
in conjunction with the Forensic Mental Health Managed Clinical Care 
Network.  The group has already met and a number of sub groups looking at 
aspects of victim notification have begun.  Dr Crichton will be in a position 
later this year to report to the Committee the progress of the group and any 
particular issues with regards to the legislative proposal that has arisen 
through the groups’ scrutiny.   
 
5. As previously remarked it is a matter of general regret that the 
McManus report was not tasked with reviewing the forensic aspect of the 
2003 Act.  The Bill contains very important provisions for forensic psychiatry 
but these have occurred because of pressures rather than a reflective review 
process.  Although the forensic aspects of the 2003 Act are largely welcomed 
by Faculty members it is perhaps timely to reconsider that legislation brought 
in by the Scottish Parliament on its first day of sitting.  On the 8th September 
1999 emergency legislation was brought in because of the Noel Ruddle case.  
MSP Dennis Canavan made certain far sighted remarks that emergency 
legislation had a habit of sticking.  The provisions of the 1999 Act survived 
intact in the 2003 Act with the serious harm test being extended to all 
restricted patients.  The Act has been successful in terms of public safety but 
has not been successful in terms of appropriate placing of offenders who 
should not be in hospital.   
 
As was the case in 1999 there are a small group of patients, somewhere 
between 5 and 10, who received a Compulsion Order and Restriction Order 
disposal (or its equivalent) and have subsequently been discovered to be 
inappropriately placed within a mental health setting.  The most common 
reason for this is that the initial diagnosis has proved not to be correct.  One 
proposal discussed by Faculty members would be to enable a shrieval 
Tribunal to review the original reasons why a CORO had been put in place 
and if those reasons had fundamentally changed such as the diagnostic 
category under which the patient belonged then there would be an ability to 
refer the case back to the sentencing court for a more appropriate disposal.  
Not only would this be welcomed by Mental Health Services who can then 
more appropriately target resources but it would be welcomed by patients who 
often find themselves stuck in a mental health system not designed for their 
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needs.  Change in this area is already occurring with that small number of 
patients pursuing new disposals through the courts but the process of going 
through the Criminal Cases Review Commission and the Criminal Court of 
Appeal takes a very long period of time and is costly.  Committee members 
may be aware of the case of Alexander Reid who has eventually been 
transferred satisfactorily to prison but not before enormous expense and time 
both in terms of his inappropriate stay within a forensic mental health setting 
but also in terms of very lengthy court proceedings.  There are a small 
number of other patients on the same pathway as Mr Reid and the Bill 
provides an opportunity to bring in primary legislation to allow a mechanism 
for a common sense transfer of inappropriately placed patients in mental 
health to a more appropriate custodial setting. 
 
Alternatively a fairer way to consider restricted cases at Tribunal would be to 
harmonise the entry and exit criteria.  Restriction Orders continue to be a 
‘lobster pot’ – easier to get onto than off. 
 
There is also something of an opportunity missed not to put the status of the 
Conditionally Discharged Restriction Order on a clearer statutory footing.  
There remains confusion regarding the ‘serious harm test’ and the process of 
derestriction with the Faculty criticising the process of derestriction as 
described in the Scottish Government Memorandum of Procedure for 
Restricted Patients.  The Faculty question the conflation in current 
Government guidance between the ‘serious harm test’ and the ‘significant 
harm test’. 
 
6. We have no further comments about the Bill. 
 
Royal College of Psychiatrists in Scotland 
August 2014 
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British Psychological Society 
 

Mental Health (Scotland) Bill 
 

  Do you agree with the general policy direction set by the Bill? 

1. The Society welcomes the proposals contained in this Bill which will strengthen the rights of 
those who are subject to compulsory mental health treatment. However, we would welcome 
greater efforts to promote the principle of reciprocity, and in particular the provision of 
psychological interventions in the treatment of mental disorder. 
 
Psychological interventions are not simply an adjunct to medication. They are an essential 
component of the treatment of serious mental illnesses such as schizophrenia, depression and 
bipolar disorder, and in the management of dementia, and are the mainstay of treatment for 
learning disabilities, autistic spectrum disorders and personality disorders (see NICE and SIGN 
guidelines).  
 
This is recognised in Scottish Government mental health policy (see Mental Health Strategy for 
Scotland: 2012-2015; www.scotland.gov.uk/Publications/2012/08/9714) and the current 
HEAT target for psychological therapies has undoubtedly had a huge impact in improving the 
availability of psychological therapies. However, although the target applies to inpatient as well 
as community settings, the data submitted by Health Boards does not allow comparisons 
between these to be made. Moreover, in any place where patients’ needs are not properly 
assessed, the demand for psychological therapies remains hidden. It is of note that our 
national care standards for mental health services (Integrated Care Pathways for Mental 
Health, NHS Quality Improvement Scotland, December 2007), which include a standard to 
assess the suitability for psychological and/or psychosocial intervention (Care Standard 15)  
have never been enforced. 
 
However, there are strong indications that access to psychological interventions for those in 
psychiatric hospitals remains poor:   
 

 Members of the Society who are employed in health services in Scotland report a 
substantial disparity between the provision to patients in hospital and those in the 
community, with the former losing out, despite generally being the more vulnerable 
group..  

 A study of Intensive Psychiatric Care Units (IPCUs) by Quality Improvement Scotland 
revealed that only one of the IPCUs in Scotland had dedicated input from a clinical 
psychologist and that many people in IPCUs did not have access to psychological 
therapies (Intensive Psychiatric Care Units Overview Report, June 2010, NHS Quality 
Improvement Scotland).  

 A report by the Scottish Intercollegiate Guidelines Network (SIGN) on the management 
of schizophrenia (SIGN publication no. 131, March 2013) states that “Despite 
increasing evidence of the efficacy of discrete psychological interventions and 
therapies such as family intervention and cognitive behavioural therapy (CBT), delivery 
of such interventions has been difficult to realise in practice”. 

 The Mental Welfare Commission visit report, ‘Dignity and Respect: Dementia 
Continuing Care Visits’ (2. June 2014) describes how 19% of units for dementia 
sufferers have no access to psychology services. 

 

The Scottish Government needs to do more to address this problem in order to 
up-hold the principle of reciprocity. Mental health legislation should be 
strengthened and scrutiny increased and examples of how this could be done 
are provided in this response. In summary, the key recommendations are:  
 

 Application of the Integrated Care Pathway for mental health (NHS Quality 
Improvement Scotland, December 2007) should be enforced by stronger monitoring 
procedures, to ensure that all those in mental health services have their needs for 
psychological interventions assessed. 

 For all those who are to be detained beyond the short-term, a holistic care plan, which 

http://www.scotland.gov.uk/Publications/2012/08/9714
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includes a description of proposed psychological interventions, should be prepared. 
Progress with these interventions should be reported on for the consideration of any 
proposed extension to a compulsory care order. Medical practitioners and MHOs 
presenting to the Tribunal should be directed to consult with those undertaking 
psychological assessment or intervention in the preparation of their reports. 

 Statutory roles regarding the assessment and management of patients in the 
application of mental health legislation should be extended to include practitioner 
psychologists, in cases where the primary treatment for the relevant mental disorder is 
psychological in nature. 
 

  Do you have any comments on specific proposals regarding amendments to the 
Mental Health (Care and Treatment) Scotland Act 2003 as set out in Part 1 of the 
Bill?  

2. 1. Relating to Section 87, the Society would recommend that the legislation 
should specify that, in cases where an order is to be extended, 
Responsible Medical Officer’s (RMO) reports contain details relating to 
all aspects of medical treatment which have been offered to the person. 
This will help to emphasise the importance of providing a range of social 
and psychological interventions in the treatment of mental disorder, 
which is line with the principle of reciprocity. 
 

2. Under the proposed New Section 87, where there is a difference of 
opinion or a change in diagnosis, the Mental Health Organisation (MHO) 
is required to prepare and submit a report to the Tribunal. Again in 
support of the reciprocity principle, it is the view of the Society that this 
report should include a summary of the full range of medical treatment 
(as currently defined in the Act) that has been considered and tried, with 
explanations of progress. Associated guidance to MHOs should 
emphasise the importance of seeking information about a person’s care 
from the range of professionals who may be involved. Amongst others, 
this would include those who have delivered psychological interventions 
or have assessed a person’s psychological needs. 
 

3. The Society welcomes the fact that under the proposals, the right to 
excessive security tribunals will be extended to patients in medium 
secure services, as this is likely to lead to a greater focus on 
psychological interventions to help patients progress to conditions of 
lower security. 
 

4.  In relation to Named Persons, we have concerns that no consideration 
appears to have been given to the wishes of some patients to limit the 
extent of information provided to a Named Person, for example, private 
details contained in documents submitted to the Tribunal which are 
shared with the Named Person.  
 

5. The Society welcomes the attempts to make better use of Advance 
Statements but is concerned that no mention is made of a person’s 
wishes being likely to change and the need for Advance Statements to 
be regularly up-dated to take account of this.  

 

  Do you have any comments on the provisions in Part 2 of the Bill on criminal 
cases?  
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3. In relation to New Section 153A, the Society believes that the legislation to require RMOs to 
provide information about the full range of interventions which have been tried and progress 
made with these, thereby raising the profile of psychological interventions. This view also 
extends to the reports to be provided by MHOs to the Tribunal when a case is reviewed under 
Section 165 (2). 

 

  Do you have any comments to make on Part 3 of the Bill and the introduction of 
a victim notification scheme for mentally disordered offenders?  

4. The Society welcomes these proposals, which respects victims without compromising the 
treatment of mentally disordered offenders.  
 

  Is there anything from the McManus Report that’s not been addressed in the Bill 
and that you consider merits inclusion in primary legislation? If so, please set 
out why. 

  

5. Advocacy 
The McManus report recognised that provisions in respect of independent advocacy needed to 
be strengthened and the Society has concerns regarding the lack of attention to this in the 
proposed Bill. The provision of advocacy services is patchy, with some of those most in need of 
help to overcome their difficulties understanding procedures or in representing themselves, 
such as people with dementia and children and young people seeming to have particularly poor 
access. An example of good practice is cited by practitioner psychologists working in forensic 
services in NHS Greater Glasgow and Clyde, where an independent advocacy service is fully 
funded by the Health Board. The Advocacy team is given office-space alongside clinicians and 
managers, which allows them to integrate well-enough with the healthcare staff to be familiar 
with how the service operates and kept informed of any developments which are likely to 
impact on patients, without compromising its independence. Although some patients make 
more use of the service than others, the advocates have links to every single inpatient and 
some community-based patients. They are able to develop trusting relationships with individual 
patients, which is likely to make their involvement more meaningful. They also have time to 
work with groups of patients and encourage the growth of self-advocacy. The Society would 
like to see examples like this in all parts of the country and for all care groups and is of the 
opinion that additional measures may be required to ensure that all Health Boards and Local 
Authorities adhere to their responsibilities to provide advocacy services. 
 
Care Plans 
The McManus report highlighted the short-comings of care plans and recommended that a 
care plan template be provided to improve this. The Society welcomes this recommendation 
and, therefore, disappointed that the proposed legislation view overlooks it, as it would help to 
ensure that due consideration is given to psychological interventions in the treatment of mental 
disorder. 
 

  Do you have any other comment to make about the Bill not already covered in 
your answers to the questions above? 

6. Detention 
The Society notes that the majority of respondents to the earlier consultation on this Bill were 
not in favour of people being detained on the basis of only one medical report. However, it is 
the Society’s view that the purpose of a second report should be defined, as it considers that 
reports from two medical professionals are likely to present similar views. There would be merit 
in conducting research to examine this. An alternative perspective is more likely to be obtained 
by seeking the views of a professional with a different background, such as a psychologist. 
This is particularly relevant to people with learning disabilities, autistic spectrum disorders and 
personality disorders, where the principal treatments are psychological rather than medical. 
 
Role of psychologist 
The Society recommends that the role of psychologist is made more explicit in mental health 
legislation to recognise the profession’s role in addressing mental health problems and to 
increase the prominence of psychological interventions in the treatment of mental disorder. The 
use of the term ‘medical treatment’ rather than ‘treatment’ in the existing Act presupposes a 

http://www.scotland.gov.uk/Resource/Doc/281409/0084966.pdf
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traditional medical approach to mental health and in turn overlooks the importance of 
psychological interventions. Moreover, the Society recommends future legislation to include a 
broader range of practitioners in the assessment and management of people subject to mental 
health legislation, as is the case with the clinical supervisor role in England and Wales. Not 
only would this afford the opportunity to better match patient needs to clinician expertise in 
certain cases, it would also help to increase resources, which are currently limited by a 
shortage of psychiatrists and other medical professionals in Scotland. 
 
 
 
 
Local Authorities 
The Society believes that the Bill should revisit sections 25 to 31 of the 2003 Act, which deal 
with the obligations on local authorities to promote recovery and access to other services, 
including employability and education, all of which are bound up in issues around welfare 
reform. This would also help to underpin an assets-based approach to mental health and 
wellbeing, which is strongly supported by the Society. 
 
Impact Assessment 
A mental health impact assessment of Government legislation – both policy and practice – 
could be carried out to promote psychological well-being in the general population and support 
assets based approaches. It would demonstrate, and the evidence supports the fact, that most 
public policy decisions have a mental health dimension and recognise that mental health and 
well being are important factors in personal resilience.  
 
Young people 
The Society has concerns that the current proposals fail to mention children and young people 
who are subject to compulsory care. Policy is required to address the specific needs of this 
population, taking into account the interface between mental health care and education.   

 
 
British Psychological Society 
August 2014 
 
 
 

About the Society 
The British Psychological Society, incorporated by Royal Charter, is the 
learned and professional body for psychologists in the United Kingdom. We 
are a registered charity with a total membership of just over 50,000. 
 
Under its Royal Charter, the objective of the British Psychological Society is 
"to promote the advancement and diffusion of the knowledge of psychology 
pure and applied and especially to promote the efficiency and usefulness of 
members by setting up a high standard of professional education and 
knowledge".  We are committed to providing and disseminating evidence-
based expertise and advice, engaging with policy and decision makers, and 
promoting the highest standards in learning and teaching, professional 
practice and research.  
 
The British Psychological Society is an examining body granting certificates 
and diplomas in specialist areas of professional applied psychology. 
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Social Work Scotland Mental Health Sub Group 
 

Mental Health (Scotland) Bill 
 

Introduction 
The Social Work Scotland Mental Health Sub Group welcomes the 
opportunity to respond to the consultation on the Mental Health (Scotland) Bill 
and would support the general policy direction set by the Bill. 
 
The Bill proposes further increases to the existing duties and responsibilities 
of our Mental Health Officer Services which need to be viewed in the broader 
context of our national MHO workforce and workload capacity. Whilst many of 
the proposed duties and responsibilities are welcome in the interests of good 
practice, strengthening and extending existing safeguarding functions, 
improving the quality of assessment options and outcomes for individuals with 
a mental disorder there is an increasing requirement to review our national 
MHO workforce and workload capacity to ensure that local authorities are 
sufficiently resourced to enable them to meet their statutory functions in these 
areas. 
 
Consideration of any implications of the Public Bodies ( Joint Working) 
(Scotland) Act, 2014 will need to be made and there is an opportunity for 
clarification of any Issues for MHO services in regard to health and social care 
integration to be addressed if required.    
 
Comments on Part 1 

The proposed amendments to the Advance Statement are welcomed. 
Consideration should be given to the potential to introduce a recommended 
proforma which incorporates an advisory note to the effect that it requires to 
be submitted within a specified timeframe following completion to be effective, 
will require to be reviewed annually or where there are a change of 
circumstances and that it revokes any preceding statement. The proforma 
should be signed, dated and include reference to the fact that the Health 
Board must forward the proforma to the Mental Welfare Commission to be 
added to the register.  
 
Clarity will be required on the central point within Health Boards to which the 
proforma should be submitted. 
 
There remain questions around the potential need for 24 hour accessibility to 
the Advance Statement for those parties who require access and a few data 
protection considerations that will require to be addressed in the 
operationalisation of the register 
 
The introduction of an opt out system is welcomed as is the named person’s 
consent to undertaking the role. There is an assumption that issues around 
capacity in this area will be addressed within the Code of Practice.   
 
Consideration should be given to the expansion of the proposed Advance 
Statement register to incorporate a Named Person Register. 
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The proposed Tribunal rules which will be subject to a separate consultation 
are welcomed in relation to mentally disordered offenders or where there may 
be victim considerations. There are however concerns that the proposal 
erodes the rights of the Named Person and this will require to be addressed 
within the regulations. 
 
Whilst acknowledging the difficulties experienced to date with suspension of 
detention measures, particularly immediately following the Acts inception, the 
proposal to remove the 9 month restriction in any 12 month period was 
rejected. It was the consensus that this was a retrograde step which would 
replicate the issues identified with Section 18 Leave of Absence under the 
1984 Act. 
 
It was suggested that an upper limit of 6 months in any 12 month period be 
considered with a disregard for short periods such as one day, one overnight, 
one weekend in the cumulative period. 
 
There were also a few concerns that RMOs can add more restrictive 
conditions during periods of Suspension of Detention than those originally 
approved by the Tribunal. 
 
The Part 13 proposals were supported but would require clarification on the 
thresholds and it was suggested that the upper time limit of 6 months 
suspension of detention be equally applicable under section 224. 
 
Whilst elements of the section 87 proposal are unquestionably good practice, 
there are however major workload concerns for the MHO service. 
 
The proposed changes to section 87 would require an additional 1789 reports 
by MHO’s each year (1789 over the period 2012/2013, Mental Welfare 
Commission figures). There may be considerations around whether the 
requirement for an MHO report is limited to extensions but not variations of 
the order or alternatively limited to those orders where there is likely to be a 
hearing ( issue related to diagnosis, MHO disagrees with the proposed action, 
or, where there is a revocation of the application). 
 
The introduction of a recommended form would be of benefit in this area 
together with clarification around the role of the SCR, section 57c and section 
59. 
 
Within the current Act, MHOs should complete an SCR following any relevant 
event or a letter to advise that the completion of an SCR would serve no 
practical purpose.  
Good practice would also suggest that an SCR is completed at least annually 
for individuals on long term orders and that an SCR should be completed at 
each renewal of order for individuals who are parents. The Mental Welfare 
Commission annual report notes a sizeable deficit in the report submissions 
nationally. 
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There are concerns around the proposal to place further administrative duties 
around notification on MHOs which may sit better within the MHTS. Concerns 
were also expressed around thresholds for significant harm and the need to 
limit the information in the MHO report given the proposed circulation. 
 
Timeous notification to MHOs from RMOs of plans to extend a CTO also 
require to be addressed. 
 
Questions were raised around whether these proposals would also apply to 
Compulsion Orders. 
 
Whilst the proposals to the emergency, short term and temporary steps 
provisions were viewed as a positive development, it was felt that hospital 
managers would require a statement from the RMO / GP to advise of 
sensitivities in order to facilitate the exercising of their discretion. 
 
Whilst there were no concerns with the notification of the granting of the order 
to the various parties, concern was noted around the circulation of the full 
papers, particularly if the default Named Person role is retained. 
 
The proposal to place a duty on the MHO to notify the Mental Welfare 
Commission when making an application for a removal order to enable the 
Mental Welfare Commission to consider whether it should make a section 295 
recall or variation of the removal order was viewed positively. 
 
The proposal to extend Nurses holding power from 2 to 3 hours to enable an 
informal patient to be detained for the purposes of enabling medical 
practitioner examinations irrespective of whether a doctor is immediately 
available or not was viewed positively. 
 
It was noted however that Nurses should notify both the RMO and the MHO at 
the start of the holding power to facilitate attendance at the earliest 
opportunity. 
 
The removal of the restriction for the convener of the tribunal panel to be 
either the tribunal president or to be selected from the Shrieval panel was 
viewed positively in relation to cost efficiencies and increased flexibility of 
scheduling hearings. 
 
Whilst this was viewed as good practice, concern was noted around the 
notification to Scottish Ministers of the making of a CTO application to follow a 
TTD, although it was generally conceded that this was more related to any 
potential intervention in the hearing process which could be dealt with within 
the Code of Practice. 
 
The proposal to involve the MHO in the process for making a decision under 
section 136, TTD was viewed positively. Mental Welfare Commission figures 
suggest that there were 45 of these orders in the last financial year. 
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Operationally local authorities would require to put in place arrangements for 
the responsible authority to respond to the request in relation to prisoners 
whose ordinary residence was in their area with the hosting local authority 
providing a backup MHO service for those instances where the relevant local 
authority MHO is unable to respond within the specified timeframes. 
 
The proposal to extend cross border transfer to include patients from outwith 
the UK from other EU member states was welcomed but would require further 
guidance. 
 
Comments on Part 2 
No comments to be added on the provisions in Part 2 of the Bill on criminal 
cases 
 
Comments on Part 3 
The proposal to extend the Criminal Justice Victim Notification Scheme to the 
victims or their relatives of mentally disordered offenders is welcomed 
although will require clear guidance on definitions, entry and exit points, roles, 
responsibilities, boundaries, accountabilities and any inconsistencies in 
applicability addressed . 
 
There are questions around whether this should be restricted to CORO 
patients only and particular offences of a serious nature which will require 
further clarity and guidance. 
 
There are also questions around transition points from the criminal 
procedures elements of the Mental Health Act to the civil elements such as 
TTDs to CTOs and how this is dealt with for both patient and victim or their 
relatives. 
 
The proposal that victims should be prevented from making representation 
under the existing Mental Health legislation once they have the right to do so 
under the proposed Victim Notification Scheme is problematic and 
inconsistent for example, the RMO would notify victims when orders are being 
suspended but not when being revoked. 
 
From the limited proposals noted in the bill it is difficult to fully ascertain the 
potential ramifications of extending the scheme but it was agreed in principle 
that the extension of the scheme was welcomed. 
 
There was general consensus that this is both a complicated and complex 
area involving the balancing of the rights of the patient and the rights of the 
victim. It was noted that the proposal may result in those with a learning 
disability or lacking in capacity being treated less favourably which was of 
concern. 
 
More detailed proposals and notional guidance on how the VNS may operate 
in practice is required to facilitate discussion in the first instance.  
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General Comments on the Bill 
It was generally agreed that the proposals were positive in most areas 
although there was concern that certain proposals could potentially be 
discriminatory to particular care groups such as those with a learning 
disability, those with capacity issues and mentally disordered offenders in 
some instances. 
 
The Bill proposes further increases to the duties and responsibilities of our 
Mental Health Officer Services which equally need to be viewed in the 
broader context of our national MHO workforce and workload capacity.  
 
Whilst many of the proposed duties and responsibilities are welcome in the 
interests of good practice, strengthening and extending existing safeguarding 
functions, improving the quality of assessment options and outcomes for 
individuals with a mental disorder there is an increasing requirement to review 
our national MHO workforce and workload capacity to ensure that local 
authorities are sufficiently resourced to enable them to meet their statutory 
functions in these areas.  
 
Not withstanding the year on year increase in MHO workload demand, which 
is not matched by any increase in the existing MHO infrastructure, the 
additional roles and responsibilities for MHOs contained within the proposals 
will incur further significant costs to local authorities which needs to be 
considered by the Scottish Government  
 

 
Social Work Scotland Mental Health Sub Group 

August 2014 
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